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DECISION AND ORDER

This case arises from SPEC Research Inc.’s (“Employe™) request for review of the denid by a
U.S. Department of Labor Certifying Officer (“CQO”) of an application for dien labor cetification. The
certification of diensfor permanent employment is governed by section 212()(5)(A) of the Immigration
and Nationdity Act, 8 U.S.C. §1182(a)(5)(A), and Title 20, Part 656 of the Code of Federal Regulaions
(“C.FR.”). Unless otherwise noted, dl regulations cited in this decision are in Title 20.

Under 8212(8)(5) of the Act, as amended, an aien seeking to enter the United States for the
purpose of performing skilled or unskilled labor is indigible to receive labor certification unless the
Secretary of Labor has determined and certified to the Secretary of State and Attorney Genera that, at



the time of application for avisaand admisson into the United States and &t the place where the dienis
to perform the work: (1) there are not suffident workers in the United States who are able, willing,
qudified, and available; and (2) the employment of the dienwill not adversely affect the wages and working
conditions of the United States workers similarly employed.

An employer who desires to employ an dien on a permanent basis must demondtrate that the
requirements of 20 C.F.R. Part 656 have been met. These requirements include the responsbility of the
employer to recruit U.S. workers a the prevailing wage and under prevailing working conditions through
the public employment service and by other means in order to make a good faith test of U.S. worker
availability.

We base our decision on the record upon which the CO denied certification and the Employer’s
request for review, as contained in the apped file (*AF’), and any written arguments. 20 C.F.R.
8656.27(C).

Statement of the Case

On March 16, 1998, the Employer filed a Form ETA 750 Application for Alien Employment
Certificationwiththe Virginia Employment Commissiononbehdf of the Alien, Dongming Li. (AF 31-32).
The job opportunity was listed as “BusinessManagement Andyst”. (AF 31). The job duties were
described asfollows:

Andyze marketing activities and products development in Asa; Develop marketing
drategy and literature, draft business operation procedures and systems; Conduct
operationd effective reviews to ensure implementation of business plan; Develop and
maintain market information data flow; and investigate supply sources and requirements.

(Id.). The stated job requirements for the position, as set forth on the gpplication, included a Magtersin
Business or arelated area. Other specia Requirementswere listed as“ good knowledge of Asan cultures,
strong andytica and communicationskills, and Chineselanguage proficiencyare required. Strong PC skills

[preferred].” (1d.).

From April 26, 1999, through May 15, 1999, the Virginia Employment Commission trangmitted
resumes of 24 U.S. gpplicants to the Employer. The Employer’s Results of Recruitment Report, dated
June 10, 1999, indicated that none of the gpplicantswas qudified. (AF 38-45). Thefilewastransmitted
to the CO.

The CO issued a Notice of Findings (“NOF”) onJuly 8, 1999, proposing to deny the certification
because the Employer rejected two applicants for non lawful job-related reasons in violation of Section
656.21(b)(6), and the job opportunity was not clearly open to any qudified U.S. worker in violation of
Section656.20(c)(8). (AF 15-16). The CO found that gpplicants Taylor and Fair were both qualified for
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the pogition offered to the Alien based on the information contained inther resumes (AF 16). Applicant
Taylor was rgjected for not having a degree in Business, for lacking skills in performing job duties which
are specified inthe job duty description, and for lacking industry knowledge. (AF 42). The CO found that
goplicant Taylor has a Ph.D. and a Masters in Economics which is abusiness related degree. (AF 16).
The CO aso noted that the gpplicant is fluent in the Chinese language and has a strong work history in
marketing. The CO found that Employer did not require work experience and therefore may not reject
an applicant for lack of work experience. (1d.). Applicant Fair wasrgected for not being proficient in the
Chinese language. (AF 40). The CO found that gpplicant Fair has an MBA and that her background
strongly indicates that she can speak more than basic Chinese. (AF 16). The CO found that Employer’s
rejection of these gpplicantsin favor of the Alien cannot be regarded as arisng from lavful job-related
reasons. (Id.). The CO ingtructed the Employer to provide documentary evidencethat U.S. workersare
not able, willing, qudified or available for this job opportunity. (Id.).

The Employer submitted its rebuttal on August 3, 1999, and provided the following information.
(AF 8-14). The Employer asserted that during the interview with gpplicant Fair, a routine language test
was administered to evauate her actud ability and proficiency of the Chinese language. Applicant Far
falled to passthis basic leve test as she faled to demondirate her Chinese verba communication skills and
proficiency in the Chinese language. (AF 11-12). With regard to the rejection of applicant Taylor,
Employer argued that “Ms. Taylor has strong credentias as she has [a] PhD and MA in Economics.
However, M s. Taylor is not able to speak Mandarin Chinese. She speaks Hokkien (Minnan)
dialect. She also stated that she has great difficulties writing and reading Chinese.” (AF 12)
(emphadisin origind). Employer explained the differences between Mandarin Chinese and southern loca
diaects and asserted that because of gpplicant Taylor’slack of Chinese communication skills, Employer
withhed the job offer. In addition, Employer asserted that during the interview, applicant Taylor
“expressed that she was only interested in doing consulting and working with projects dedling with
Singapore, and not in Ching, Taiwan or other areg[s].” (AF 13). Employer explained that its busness
activities are heavily involved in Chinaand Tawan and that an andyst must be able to work closely with
our oversea partners and factories to supervise the quality and development of such products. (I1d.).

The CO issued a Fina Determinationon August 11, 1999, denying certification. (AF5-7). The
CO notedthat in rebuttal, Employer asserted that the rgjection of the two U.S. gpplicantswasjob-related
because neither goplicant possessed fluency in the Chinese language. The CO accepted the rebuttal
response with regard to gpplicant Fair, as this was consistent with the initid explanation of why applicant
Fair was rejected. Withregard to gpplicant Taylor, the CO noted that Employer’ s rebuttal indicated that
the gpplicant was unable to speak Mandarin Chinese and was only interested in consulting with projects
inSingapore, not China. The CO found that Employer’ sinitid explanationsasto why gpplicant Taylor was
reglected, as contained in its Results of Recruitment Report and initsinterview notes, made no mention of
the gpplicant’ sinability to speak Mandarin Chinese or of the applicant’s job preferences. The CO noted
that Employer’ s origind rgection of this gpplicant was based on the following:



The gpplicant has a strong background in Economics, but not in Business which this job
required. Our interview indicated that the applicant lacks skillsin performing job duties
which are specified in the job duty description. Moreover, the applicant lacks industry
knowledge which is considered essentid in performing the job duties. We therefore
decided not to extend our offer.

(AF 6). The CO found this reason for rejection to be highly specific and thet it is*“implausble that such
adetailed explanationwould fall to include such basic informationas lack of Chinese language ability or the
gpplicant’s disnterest in performing the job as described.” (1d.). The CO found that Employer failed to
edtablish that applicant Taylor was unqualified.

On September 12, 1999, Employer filed atimdy Request for Review. (AF 1-4). Thefilewasthen
forwarded to the Board of Alien Labor Certification Appeds (“BALCA”) for review.

Discussion

Section 656.21(b)(6) states that an employer is required to document that U.S. applicants were
rejected soldy for job related reasons.  Section 656.20(c)(8) requires that the job opportunity must have
been open to any quaified U.S. worker. Ingenerd, anagpplicant is considered qudified for ajob if he or
she meets the minimum requirements specified for that job in the labor certification gpplication. United
Parcel Service, 1990-INA-90 (Mar. 28, 1991). An employer unlawfully rgects a U.S. worker who
satisfies the minimum reguirements specified on the ETA 750A and in the advertisement for the position.
American Café, 1990-INA-26 (Jan. 24, 1991). Section 656.24(b)(2)(ii) provides that the Certifying
Officer sdl consder aU.S. worker able and qudified for the job opportunity if the worker, by educetion,
training, experience, or acombinationthereof, isableto performinthe normaly accepted manner the duties
involved inthe occupationas customarily performed by other U.S. workers. The principa issue presented
here is whether gpplicant Taylor was regjected for alawful job-related reason.

The Employer conducted recruitment for the position offered for labor certification during April
1999. (AF 38). In aletter sent to the Virginia Employment Commission dated June 10, 1999, the
Employer stated that it did not hire gpplicant Taylor because her background was in Economics, not in
Business. In addition, Employer aso stated that the gpplicant was rejected because she lacked the kills
in performing the duties of the job and she lacked the industry knowledge. (AF 42).

In the NOF, the CO found Employer’ s reasons for rejection, lack of business background, lack
of skillsinperforming job dutiesand lack of industry knowledge, unlawful. The CO noted that Employer’s
requirements for the pogition, as stated in the 750A, included aMasters in Businessor ardlated field and
did not include any experience in the job offered. (AF 16). The CO found that Employer had not
established that gpplicant Taylor would be unable to perform the position or that her qudifications do not
meet the stated job requirements. (I1d.). Initsrebuttd, Employer did not addressthe CO'sfinding
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that applicant Taylor was qualified based on her degree and background but raised new reasons for
rejection, sating that the gpplicant was not proficient in Mandarin Chinese and that the gpplicant was not
interested in performing the job as described. The CO denied certification based on the finding that
Employer did not respond to the finding in the NOF but rather provided new reasons for regjectionaof the
gpplicant that were inconsstent with the Employer’'s Results of Recruitment Report and Employer’s
interview notes.

Employer argues on gppedl that goplicant Taylor was rejected for the initid reasons stated in its
Reaults of Recruitment Report and for the new reasons stated in its rebutta. Employer explained that its
rebuttal argument was in response to the CO’ s finding that the gpplicant wasfluent inChinese. (AF 3). In
addition, Employer asserted that it did not initidly emphasize applicant Taylor’'s lack of language skills
because of “our belief that Ms. Taylor'slack of industry knowledge is sufficient judtification for us not to
extend ajob offer. We were aso concerned that her lack of Chinese language skills may be rgected as
alawful reason because Hokkien (Minnan) didect...is neverthdessadidect in China and may be regarded
as Chinese by the Labor Department.” (AF 4).

Initsrebutta to the NOF, the Employer did not refer to itsearlier determinationas to why applicant
Taylor was not qudified for the job opportunity, but set forthtwo new reasons for rgjecting this applicant.
The Board has held that a CO is not required to investigate the legitimacy of atotaly independent reason
for rgjection offered by the employer for the first timein response to the NOF. Foothill International,
Inc., 1987-INA-637 (Jan. 20, 1988); see also American Café supra. We agree withthe CO that this
rebuttal was not responsive to the NOF. Furthermore, we aso agree with the CO that Employer’s
argument on rebuttal was inconsgtent with its previous assertions. In its Results of Recruitment Report,
Employer went into detail about itsreasons for rejectionand failed to address elther of the assertions made
initsrebuttal. In addition, upon review of Employer’s interview notes, there is no mention that applicant
Taylor isnot praficient in Chinese. On the Interview Eva uation Form that Employer presumably filled out
during the interview, Employer haswritten*Not Eva.” under the heeding “Language Skill.” (AF 21). This
impliesthat the gpplicant’ s proficiency inthe Chineselanguage was not even evaluated. Thisisinconggent
with Employer’s argument on appeal that applicant Taylor admitted during her interview that she could
barely read or write Chinese. (AF 4).

The Employer has falled to provide either evidence or argument which is responsive to the NOF-.
Since the Employer has not established alawful, job related reason for rejecting this gpplicant, the denid
of labor certification will be affirmed.

Order
The Certifying Officer’ sdenid of |abor certification is affirmed.




For the Pand:

DONALD B. JARVIS
Adminigrative Law Judge

San Francisco, Cdifornia






